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MEMORANDUM FOR DIRECTORS, COMPLIANCE CAMPUS OPERATIONS   
       DIRECTORS, FIELD COLLECTION AREA OPERATIONS 
                                       

FROM:     Rocco A. Steco /s/ Rocco A. Steco 

 Acting Director, Collection Policy  
    

           SUBJECT:            Interim Guidance for Offers in Compromise from Taxpayers when Payroll 
 Service Provider Issues are Present   

 
 

This memorandum issues interim guidance (IG) for Collection employees. This guidance 
supplements the procedures found in Internal Revenue Manual (IRM) 5.8.11.2.2.1, Public Policy 
or Equity Compelling Factors; IRM 5.8.11.4.2, Financial Statement Analysis: and IRM 5.8.11.5, 
Documentation and Verification, and will be incorporated into the next revision of these sections. 

Background 

Taxpayers have the right to a fair and just tax system. That is, taxpayers have the right to 
expect the tax system to consider facts and circumstances that might affect their underlying 
liabilities, ability to pay, or ability to provide information timely.  (See Pub 1, Taxpayer Bill of 
Rights #10.)  In recognition of this important taxpayer right, the IRS Restructuring and Reform 
Act of 1998 (RRA 98) introduced the concept of accepting OICs based on effective tax 
administration (ETA).   
 
Additionally, Section 106 of H.R. 3547, Consolidated Appropriations Act of 2014 states: 

 

The Internal Revenue Service shall issue a notice of confirmation of any address change 
relating to an employer making employment tax payments, and such notice shall be sent to both 
the employer's former and new address and an officer or employee of the Internal Revenue 
Service shall give special consideration to an offer-in-compromise from a taxpayer who has 
been the victim of fraud by a third party payroll tax preparer. 
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Offers in compromise based on ETA provide the IRS the flexibility to consider the totality of the 
circumstances that led to a delinquency.  This specific guidance is provided to discuss the 
"special consideration" which shall be given to taxpayers who have been victim of fraud by third 
party payroll service providers (PSP) and allows the offer specialist to investigate and process 
offers submitted by taxpayers impacted by the fraudulent acts of a PSP in the most expeditious 
manner possible.  
 
The attached procedures require taxpayers to submit the least amount of documentation 
necessary to complete the offer investigation and allow for a resolution which is in the interest of 
both the taxpayer and the government.     
 
While this memorandum discusses the fraudulent acts of third parties, the taxpayer may also 
qualify for relief under other offer in compromise provisions discussed in IRM 5.8 including an 
offer based on Doubt as to Collectibility or based on other special circumstances discussed in 
IRM 5.8.11.    

 
You may direct any questions regarding these procedures to Diana Estey, National Offer in 
Compromise Program Manager, or a member of your staff may contact Senior OIC Analyst, 
Thomas B. Moore.     
 
 
Attachment  
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Attachment 

 Interim Guidance for Offers in Compromise from Taxpayers when Payroll Service 
Provider Issues are Present 

 
 
 

 IRM 5.8.11.2.2.1 - Public Policy or Equity Compelling Factors  
 
(4) These provisions may allow for relief if the taxpayer demonstrates that the criminal or 
fraudulent act of a third party is directly responsible for the tax liability.  
 

a) In any case involving a fraudulent act of a third party, the taxpayer should be able to 
provide supporting documentation that the act occurred and was the direct cause of the 
delinquency.  The taxpayer should also be able to show that the nature of the crime was 
such that even a prudent, responsible business owner would have been misled to believe 
the tax obligations were properly addressed. There should be evidence that the funds 
required for the payment of the taxes were segregated or otherwise identified and were 
available to pay the taxes in a timely manner.  Compromise would promote effective tax 
administration (ETA) in such situations only where the failure to comply is directly 
attributable to intervention by a third party and where the taxpayer has made reasonable 
efforts to comply and taken reasonable precautions to prevent the criminal or fraudulent 
acts at issue.  The taxpayer’s efforts to mitigate the damages by pursuing collection from 
the third party should also be considered.  Compromise for this reason would only 
promote ETA where there is a very close nexus between the actions at issue and the 
failure to comply. 

 
b) In situations where the actions of a payroll service provider (PSP) contributed to the 

delinquency, once the offer specialist (OS) has determined sufficient supporting 
information or documents are available to verify the PSP was the cause of the 
delinquency and the taxpayer acted in a reasonable manner, the OS may proceed with 
minimal additional documentation, refer to IRM 5.8.11.5. 

 
Factors which demonstrate the taxpayer was acting in a reasonable manner may include, 
but are not limited to: whether the PSP was bonded or licensed as required by state laws 
and regulations; whether the PSP had a business reputation in the community and the 
nature of any such reputation; whether the taxpayer took immediate steps to remedy the 
problem after learning of the PSP’s misconduct, and/or whether the taxpayer was 
adversely affected by mitigating factors that may have hampered the ability to identify 
and correct the problem, e.g. serious illness, natural disaster, etc, as well as a 
determination as to whether consideration of the taxpayer's offer under ETA Hardship is 
a more appropriate resolution.   

 
EXAMPLE: A taxpayer wished to contract with a PSP to handle all the payroll tax 
matters of the business.  The taxpayer utilized a PSP that had been in business 
for several years and contacted other businesses using the PSP who stated the 
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PSP had proceeded appropriately for a number of years.  When the taxpayer was 
contacted by the IRS about the delinquency, the business immediately started 
making their federal tax deposits.  No other factors weigh against acceptance of 
an offer.  Since the taxpayer acted in a reasonable manner, an acceptance of an 
offer under ETA Public Policy is appropriate.      
 
EXAMPLE: A taxpayer contracted with a PSP from outside the community and 
was aware the PSP had a poor rating with the Better Business Bureau.  The 
taxpayer received a notice from the IRS that was provided to the PSP.  The PSP 
stated they would resolve the issue and the taxpayer never took any follow-up 
actions to determine if the delinquency issues had been resolved.  In this situation 
the taxpayer is not deemed to have acted in a reasonable manner, so an offer 
should not be accepted.    
 

    
5) As is the case with all compromise determinations, referrals, and acceptance/rejection 
decisions, employees need to exercise good judgment.  This good judgment needs to be clearly 
evident and articulated in the case file documentation and should be supported by the known 
case facts, circumstances, and supporting documents.  There is no clearly defined formula to 
follow in ultimately making these decisions, and each case needs to be evaluated on its own 
particular set of facts and circumstances.  Particularly in regard to acceptance/rejection 
decisions, the recommendation report must clearly explain the reasoning behind our actions. 

  
The actions of the third party may be part of a fact pattern that, viewed as a whole, present 
compelling public policy or equity concerns justifying compromise.  As with all compromises 
based on public policy or equity, the taxpayer’s situation must be compelling enough to justify 
compromise even though similarly situated taxpayers may have paid in full. 
 
NOTE: This section does not apply to TEFRA liabilities. Refer to Example 2 under paragraph (7) 
in this subsection for discussion of TEFRA cases. 
 
 
5.8.11.4.2 - Financial Statement Analysis 
 
(1) Offers submitted under ETA require the same full financial analysis as DATC offers in order 

to determine RCP and to determine an acceptable offer amount.  Procedures for financial 
analysis are contained in IRM 5.8.5, Financial Analysis. 

 
Exception: Once a determination is made that the fraudulent activity of a PSP was 
the reason for the delinquency, if the offer amount is equal to the full amount of 
tax, exclusive of penalty and interest, no financial analysis is required including 
review of financial statements, Forms 433-A (OIC), Collection Information 
Statement for Individuals and 433-B (OIC), Collection Information Statement for 
Business.  A statement from the taxpayer that they have the ability to fully pay the 
liability should be secured.   
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(2) A determination whether the OIC qualifies for consideration under ETA or DATC will be 
made after the calculation of RCP. 

 
(3) If the taxpayer's assets and future income exceed the tax liability, the taxpayer’s OIC can be 

considered under the ETA basis. 
 
 
 
5.8.11.4.3 .1- Determining an Acceptable Offer Amount (Fraudulent Acts of PSP) 
 
 
(1) In offers involving the fraudulent acts of a PSP, it is in the best interests of the taxpayer and 
the United States to determine an acceptable offer amount that will not jeopardize the financial 
viability of an otherwise compliant taxpayer business.  Facts to consider in making this 
determination include, but are not limited to: 

 
Will payment of the calculated RCP or the remaining tax balance, exclusive of penalty and 
interest : 
 

 Negatively impact the ability of the taxpayer to pay current and future expenses in a 
timely manner? 

 Potentially result in the need for the taxpayer to lay-off employees? 

 Result in the reduction of goods and/or services provided to the community? 

 Impair the ability of the taxpayer business to remain operational? 

 Negatively impact the local economy if the taxpayer business fails? 
 

Will payment of less than the calculated RCP or the remaining tax balance, exclusive of 
penalty and interest: 

 

 Result in providing financial advantages to the taxpayer business through the 
forgiveness of tax debt, i.e. provide a financial gain for the taxpayer? 

 Be generally perceived within the community as a fair and equitable solution for the 
taxpayer’s tax debt?  

 
(2)  If the taxpayer has been reimbursed or if it is certain they will be reimbursed through a civil 
action, bonding company, or insurance, then the taxpayer’s liability up to the amount reimbursed 
or the amount they will be reimbursed should be taken into consideration.   

 

IF THEN 

Taxpayer has received 
reimbursement from a third 
party and the amount received 
has not been paid toward the 
liability 
 

The amount received must be 
included in the acceptable offer 
amount  

Taxpayer is expected to The amount the taxpayer is certain to 
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receive reimbursement from a 
third party, i.e. bonding 
company, within 30 days of 
acceptance of the offer.  
 

receive should be included in the 
acceptable offer amount.   

Taxpayer may receive 
reimbursement from a third 
party, i.e. civil suit, in the future. 

A collateral agreement should be 
secured for payment from any future 
recovery. 

 
 

 
 
IRM 5.8.11.5 - Documentation and Verification  
 
1) To verify the taxpayer’s special circumstances and support a basis of ETA, the OE/OS 

should exercise sound judgment in determining the degree of verification which is necessary 
and should only request supporting documentation based on the taxpayer's situation. 

 
EXAMPLE: Verification of a health problem could be a doctor’s letter or copies of medical 
expenses. 

 
2) An offer requesting consideration under ETA must include: Form 656, a statement 

discussing the specific issue(s) which would allow for acceptance of the offer, and financial 
statements, Forms 433-A (OIC), Collection Information Statement for Individuals and 433-B 
(OIC), Collection Information Statement for Business, along with appropriate documentation 
and verification.  Refer to (3) of this section relative to documentation required when the 
taxpayer was impacted by the fraudulent actions of a PSP.  

 
3) The documentation required with the submission of the Form 656, when fraudulent activity of 

a PSP is involved, should include:  
 

 Form 656, along with a statement which discusses the specific fraudulent activity of 
the PSP and the cause(s) of the delinquency.  

 

 If the offer amount is equal to the full amount of the remaining tax, exclusive of 
penalty and interest, financial statements, Forms 433-A (OIC), Collection Information 
Statement for Individuals and 433-B (OIC), Collection Information Statement for 
Business are not required.  Yet, additional information may be requested by the 
investigating employee, if deemed necessary.  If no financial statements are 
submitted, the taxpayer should provide a statement that they have the ability to fully 
pay the outstanding tax liability.  

 

 If the offer amount is for less than the full amount of remaining tax, exclusive of 
penalty and interest, the taxpayer must include complete financial statements, 
including Forms 433-A (OIC), Collection Information Statement for Individuals and 
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433-B (OIC), Collection Information Statement for Business with the appropriate 
documentation.   

 
NOTE: The TFRP investigation and recommendation against the PSP or individuals within 
the PSP must be considered during the OIC investigation.  While an Other Investigation (OI) 
should be issued to Field Collection for a TFRP investigation for the PSP or individuals within 
the PSP, the issuance of the OI will not delay investigation of the offer or acceptance 
processing.  If the TFRP investigation is not completed prior to the acceptance of the offer, 
AOIC remarks should be noted with the name and phone number of the RO conducting the 
investigation, so MOIC may contact the RO prior to input of the TC 788 and TC 604 to 
discuss the impact completing the adjustment will have on any ATFR calculation.  
 
EXAMPLE: A taxpayer, who is the victim of a PSP that embezzled the tax deposits of the 
business, submits a Form 656 requesting consideration of an OIC in the amount of the 
remaining tax, exclusive of penalty and interest.  In addition to the Form 656, a statement 
providing details on the embezzlement demonstrating the taxpayer acted in a responsible 
manner and a statement the taxpayer has the ability to fully pay the outstanding liability are 
included with the offer submission.  The offer may be accepted without any additional 
documentation.  
 
EXAMPLE: A taxpayer, who is the victim of a PSP that embezzled the tax deposits of the 
business, submits a Form 656 requesting consideration of an OIC in the amount of the 
remaining tax, exclusive of penalty and interest.  In addition to the Form 656, a statement 
providing details on the embezzlement demonstrating the taxpayer acted in a responsible 
manner and a statement the taxpayer has the ability to fully pay the outstanding liability are 
included with the offer submission.  It appears from IDRS research the amount reported on 
the Forms 941 are not in agreement with the wages and withholding reported on the Forms 
W-2 submitted by the taxpayer.  The OS may need to request additional documents or 
information from the taxpayer to resolve the discrepancy prior to offer acceptance.  
 
EXAMPLE: A taxpayer, who is the victim of a PSP that embezzled the tax deposits of the 
business, submits a Form 656 for an amount that is less than the remaining tax, exclusive of 
penalty and interest.  The offer is first evaluated to determine if acceptance of the taxpayer's 
offer under Doubt as Collectibility (DATC) is appropriate.  If the offer cannot be accepted 
under DATC and analysis reveals that requiring the taxpayer to fully pay the liability or pay a 
greater amount than offered would create a hardship or be a detriment to the community, the 
offer may be accepted for an amount less than tax.     
 

4) When special circumstances are found to exist, the amount offered will be less than RCP. 
For an ETA offer, the RCP is always greater than the full liability.  In the report narrative, 
clearly explain the special circumstances and the rationale for acceptance of the amount 
offered.  The documentation must include reasons why some or all of the equity in certain 
assets is not being included in the offer amount, how the offer amount is being funded, and 
any other pertinent information that describes how the amount offered was determined to be 
acceptable 
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EXCEPTION: When third party PSP involvement is the basis for the offer, documentation 
relative to equity in assets and how the offer is being funded may not be required, if the 
taxpayer’s offer is equal to the remaining tax balance, exclusive of  penalty and interest.  
The following statement may be used in lieu of the recommendation report discussed in 
IRM 5.8.8.4(6) when unique issues are not involved, "This offer is being recommended 
for acceptance under Effective Tax Administration (ETA).  The taxpayer meets ETA 
criteria since they have submitted information to demonstrate they have the ability to fully 
pay the liability, they acted in a reasonable manner, have shown they were a victim of a 
fraudulent act of a payroll service provider, and the offer amount is equal to the full 
amount of remaining tax, exclusive of penalty and interest, for each of the tax periods 
listed on the offer." 

 
5) In addition to the verification of the actions of the third party and the receipt of appropriate 

verification, the offer specialist should make a determination that the tax assessments are 
correct prior to acceptance of the offer.  This would include verifying the correct wages were 
reported by matching the W-2s and 941 tax returns for the tax periods included on the offer. 
If there are discrepancies, the OS should advise the taxpayer they must submit amended 
941 returns and/or corrected W-2s.  Any amended returns must be processed and the 
account adjusted prior to offer acceptance.  This verification may be accomplished by 
utilizing IDRS information. 

 
NOTE: A determination needs to be made by the OS whether the adjustment will take place 
in timely manner or whether the taxpayer should withdraw the offer or the offer must be 
returned until all adjustments post.  
  

Prior to acceptance, the OS should also determine if any future abatement of penalties for tax 
periods not on the offer might cause an overpayment.  If abatement of penalties is appropriate, 
the OS should process any abatement in accordance with current procedures prior to 
acceptance of the offer, if it appears a future abatement may cause a refund to be issued after 
the offer acceptance.   
 

Example: A FTD penalty in the amount of $ 2,000 was assessed on the 941 tax period 
ended March 31, 2012. The PSP clearly used funds designated by the same taxpayer for 
taxpayer’s liability for the quarter ended June 30, 2012 to pay the penalty.  The June 30, 
2012 tax period is included on the OIC.  If the abatement of the penalty is appropriate, the 
abatement should take place and the payment applied to the appropriate quarter prior to the 
offer acceptance. 
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